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IN BE KUTH. 157 

United States District Court, Eastern District of Pennsylvania. 
In Bankruptcy. 

IN RE DAVID RUTH, BANKRUPT. 

Under the present bankrupt law of the United States and the state exemption 
laws incorporated with it, the exemption of such property, real or personal, of the 
appraised value of $300, as a bankrupt in Pennsylvania may elect to retain as 
exempt under the laws of the state, is not included in but is additional to the 
exception from the operation of the bankrupt law, of such necessary and suitable 
articles, not exceeding in value $500, as with due reference, in their amount, to 
the bankrupt's family, condition, and circumstances, may be designated and set 
apart by the assignee, subject to the court's revision. 

But this exception to the full value of $500, ought not to be allowed in all 
cases, without discrimination or measure. 

The 14th section of the Bankrupt Law of 2d March 1867, 14 
TJ. S. Laws 522, excepts from the operation of the assignment 
of a bankrupt's estate his necessary household and kitchen furni- 
ture, and such of his other articles and necessaries, not exceeding 
in value, in any case, $500, as shall be designated and set apart 
by the assignee, having reference, in the amount, to the bank- 
rupt's family, condition and circumstances ; also, his wearing 
apparel, and that of his wife and children, and his uniform, arms 
and equipments, if he is or has been a soldier in the militia, or in 
the service of the United States, and such other property as is 
and shall be exempt from attachment or execution by the laws of 
the United States, and such other property, not included in the 
foregoing exceptions, as is exempted by the laws of the state in 
which he is domiciled, to an amount not exceeding that allowed 
by such state exemption laws in force in the year 1864. And it 
is enacted that the determination of the assignee in the matter 
shall, on exception taken, be subject to the final decision of the 
court. 

The Act of Congress of the 19th May 1828, §§ 3, 4, U. S. Laws 
281, had provided that the proceedings upon executions in the 
courts of the United States should be the same as were then used 
in the courts of each state ; and had empowered the courts of the 
United States, by rules of practice, to make such proceedings 
conformable to any changes thereafter adopted by the legislation 
of the respective states. Through this act, and subsequent rules 
of practice adopted as authorized by it, the practice in the Federal 
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and state courts in 1864 was, in general, the same as to the exemp- 
tion of the property of the debtors. The laws of some of the 
states exempted personal property to an amount exceeding in 
value f 500 ; and the laws of several states exempted real property 
to various greater amounts, extending, in certain states, even to the 
value of $5000, if not beyond it. By the laws of other states the 
exemption was limited to subjects of the value, in the whole, of 
less than $500. The laws of Pennsylvania exempted all wearing 
apparel of the debtor and his family, and all bibles and school 
books in use in the family, and, as to the debts contracted since 
4th of July 1849, exempted such other property, real or personal, 
as he might elect to retain, to the value of $300, to be ascertained, 
upon his request, by the valuation of sworn appraisers summoned 
by the officers levying the execution. The debtor was allowed 
to elect to retain this amount, out of any bank-notes, money, 
stocks, judgments or other indebtedness to him. 

According to one of the forms which the judges of the Supreme 
Court of the United States have prescribed, under the authority 
conferred upon them by the 10th section of the bankrupt law, a 
debtor petitioning for adjudication and relief in bankruptcy must 
set forth, under a distinct head of one of the schedules annexed 
to his petition, a particular statement of the property claimed as 
excepted by the provisions of the 14th section of the act from the 
operation of his future assignment ; giving each item and its 
valuation, and if any portion is real estate, giving its location, 
description, and present use. The statement is to be thus made 
in two divisions, one of them containing the property claimed to 
be excepted, which may be set apart by the assignee under the 
14th section of the act, and the other containing the property 
claimed to be exempt by state laws. One of the general orders 
of the Supreme Court (Gen. Order XIX.) requires the assignee, 
immediately on entering upon his duties, to prepare a complete 
inventory of all the property that comes into his possession, and 
to make report to the court, within twenty days after receiving 
the deed of assignment, of the articles set off to the bankrupt by 
him, according to the provisions of the 14th section of the act, 
with the estimated value of each article, and allow to creditors 
twenty days from the filing of such report for taking exceptions 
to the determination of the assignee. There is a form appended 
(No. 20) of the schedule of property thus designated and set 
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apart by the assignees to be retained by the bankrupt, requiring 
specification of it under five heads, viz., necessary household and 
kitchen furniture, other articles and necessaries, wearing apparel 
of bankrupt and his family, equipments, if any, as a soldier, other 
property exempted by the laws of the United States, property 
exempted by state laws. 

In this case the bankrupt had exhibited in the proper schedule 
annexed to his petition, and under the proper head, a statement, 
in the two divisions prescribed, of personal property to the value 
of $500, claimed by him as excepted, which might be set apart 
by the assignee, and other personal property to the value of 
$291.75, claimed as exempt by the laws of the state. The 
assignee set apart, for the bankrupt's use, personal property of 
the appraised value of $500, and no more, composed of items 
included in each of the two divisions of the bankrupt's claim of 
exception and exemption annexed, as above, to his petition. Ac- 
cording to the assignee's inventory and the estimate of the 
appraisers, the whole value of the remaining personal estate was 
$259.55. The real estate was appraised at $2000. 

" The bankrupt demands of the assignee that the additional 
$300 worth of property exempted by the laws of Pennsylvania 
shall be set apart to him." This the Register certifies, adding 
that " the opinion of the court is required for the guidance of the 
assignee." The bankrupt demands, in effect, an exemption to the 
value, in the whole, of $800. 

It was objected that an exemption to this amount should not be 
allowed in any case. In support of the objection it was said, in 
this case and in another somewhat similar, that the legislation of 
the United States having assumed $500 in value, and the legisla- 
tion of the state having assumed $300 in value, to be the greatest 
proper amount of exemption, a result of the two legislations com- 
bined, would extend the exemption to $800, cannot have been 
intended, because it would be absurd. It was therefore argued 
that the exemption of $500 under the Act of Congress, must be 
understood as including that of $300 under the laws of the state, 
except as to bibles and school books, which alone were within the 
proper meaning of the phrase " other property," in the Act of 
Congress. Although a debtor might, under the law of the state, 
elect that real property of the appraised value of $300 should be 
exempt, yet when he did so, he made it, according to this argu- 
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ment, a part of the $500 in value exempted. At all events, it 
was contended that the twofold or cumulative exemption could 
only be allowed in a case in which the subjects of the two divi- 
sions were so different that those of the one kind could not be 
included in those of the other, and consequently that it should not 
be allowed in the present case where the whole exemption was 
under both divisions claimed from personal estate of the same 
general character. 

It was answered that the assumed intention to limit the exemp- 
tion to $500 in value was not rightly attributable to Congress, 
and that the contrary became apparent on recurrence to the above- 
mentioned exemption laws of some other states which the Act of 
Congress had in effect incorporated with its provisions, these laws 
admitting exemptions to amounts vastly greater than $500 ; and 
that even if this had been otherwise, the exemption of $300 under 
the Pennsylvania laws could not be included in that of $500 under 
the Act of Congress, because the subjects were different. The 
difference asserted was that the subjects of exemption under the 
state laws were, except as to their valuation, determined abso- 
lutely by the debtor's own arbitrary election, whereas, under the 
Act of Congress, the subjects of exemption were determinable by 
a designation which the assignee was to make, upon relative con- 
siderations of suitableness, depending upon the debtor's family 
and condition in life, and his former circumstances, and that this 
determination was afterwards judicially revisable. It was con- 
tended that the subjects were therefore different, and according 
to the relative sense of the " other property" in the Act of Con- 
gress, were independent of, and consequently additional to one 
another. According to this argument, besides wearing apparel, 
bibles, school-books, uniforms, arms and equipment, and property to 
the appraised value of $300, arbitrarily designated by the bankrupt 
himself, the assignee is, with due reference to the bankrupt's family, 
condition, and circumstances, to designate such additional property 
as may not, in these respects be unsuitable, which cannot exceed, 
but may reach $500 in value, and thus the whole may amount, in 
a proper case, to $800, in addition to the wearing apparel and 
other specifically designated articles. 

As to the special considerations which ought, under the Act of 
Congress, to determine the designation by the assignee, or to de- 
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termiue its extension to such a maximum, nothing was said on 
either side. 

The opinion of the court was delivered by 

Cadwalader, J. — If the exemption laws of all the states had 
resembled those of Pennsylvania, there would have been great 
apparent force in the argument against allowing the twofold ex- 
emption under the state laws and the Act of Congress to extend 
in any case, in the whole, beyond the value of $500. There would, 
however, have been difficulty in accommodating the argument to 
the words of the Act of Congress. Whether this difficulty could 
have been overcome it is unnecessary to consider, because, upon 
recurrence to the exemption laws of other states which are, in 
effect, incorporated with the Act of Congress, the argument loses 
all force or all applicability. The Act of Congress must, there- 
fore, be interpreted with reference to other motives of legislation. 

Proceedings in bankruptcy, where it is involuntary, resemble 
in many respects a general execution for the equal benefit of the 
creditors. Where bankruptcy is voluntary, the resemblance does 
not in all respects fail. It is foreign to the purpose of proceed- 
ings under such a bankruptcy that they should operate upon pro- 
perty otherwise exempt from execution, unless it is thus exempt 
under defective previous laws, which the bankrupt law is in this 
respect intended to improve. Under the present bankrupt law no 
such change was intended. On the contrary, the previous uniform 
system under state laws of exemption in the Federal and state 
courts is continued, as it had been established under the Act of 
Congress of 1828, and under subsequent rules of the Federal 
courts authorized by this act. In this respect the bankrupt law 
merely provides that the state exemption laws, thus previously 
adopted, shall still apply, so as to exclude their subjects from the 
operation of the proceedings in bankruptcy. The law further 
enacts in effect that there may in proper cases be an additional 
exemption, to be graduated with reference to the number, health, 
&c, of the members of the bankrupt's family, to his condition in 
life, social and otherwise, and to his former and recent, if not 
present circumstances.. Confusion of the views of the present 
question has arisen from hastily assuming that it is a question of 
the absolute unmeasured allowance of an additional exemption to 
the value of $500. The allowance is conditional, and is measured 
Vol. XVI.— 11 
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not merely with reference to value, but also to subjects, and their 
suitableness to personal requirements. The subjects must be 
necessaries and other articles, which in character, as well as in 
amount and value, are suitable to his family, condition, and cir- 
cumstances. There may be cases, few perhaps in number, in 
which, though he may own property of a value considerably ex- 
ceeding $300, it would sanction a fraud upon his creditors to 
allow him any part of the excess beyond it, except the specifically 
designated articles. For example, in a possible case a debtor who 
never had owned property of the value of $300 beyond the amount 
of his debts might become a bankrupt for the very purpose of 
depriving creditors of recourse to assets in excess of this value. 
Such an attempt should never be successful. In ordinary cases, 
the property excepted should not, however, be of less value than 
$200, in addition to the subjects of the state exemption laws to 
the value of $300, and the specifically designated articles. In 
special cases the property additionally excepted may be of greater 
value ; and in some extraordinary cases may be of the full value 
of $500, making the whole value, including $300 under the state 
laws, amount to $800, in addition to that of the wearing apparel 
and other specifically designated articles. 

In the Act of Congress the articles newly excepted are men- 
tioned first, and those previously exempted by state laws are men- 
tioned lastly. The more natural order of considering the two 
subjects in Pennsylvania, if not elsewhere, is, perhaps, to invert 
this arrangement. Thus, the assignee should first consider what 
exemption is claimed under laws of the state. As to the subjects 
of this claim of exemption, his only function is to see to their 
proper appraisement. In seeing to it he should proceed as con- 
formably to the laws of the state as may be possible. The sub- 
jects of exemption and the specifically designated articles having 
been set apart, a more responsible duty is afterwards to be per- 
formed by him in designating the additional articles excepted 
under the Act of Congress. 

In the present case I infer that if the bankrupt is not to obtain 
a further exemption than has been allowed, neither he nor any 
other party objects to the selection of the articles which he has 
received. He was mistaken in demanding the additional amount 
as of absolute right, independently of considerations relative to 
his family, condition, and circumstances. On the other hand, the 
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assignee was also mistaken if he supposed the Act of Congress to 
preclude him absolutely, under all circumstances, from allowing 
an exemption beyond the value of $500 in the whole. Whether 
this bankrupt ought to have received more than has been allowed 
I have no certain means of deciding from what is now before me. 
This must be determined by the assignee, whose report, if the 
bankrupt persists in his claim, will be made hereafter through the 
Register. 



District Court of the United States, Northern District of New 
York. In Bankruptcy. 

IN RE WELLS AND SON. 1 

A general assignment for the benefit of all his creditors, by an insolvent debtor, 
prior to the 1st of June 1867, is not necessarily fraudulent nor for the purpose of 
delaying or hindering creditors, and, therefore, not necessarily an act of bank- 
ruptcy. 

Section 39 of the Bankrupt Act, in enumerating among acts of bankruptcy the 
fraudulent stopping of payment of his commercial paper by a banker, merchant, 
&c, embraces two cases : — 

1. A fraudulent stoppage, which is per se an act of bankruptcy, for which pro- 
ceedings may be immediately commenced ; and 

2. A stoppage not fraudulent, but which becomes an act of bankruptcy by con- 
tinuing for fourteen days. 

The petition in this case alleges two acts of bankruptcy, viz. : 
First, That on or about the 10th of March, 1867, the said Alfred 
L. Wells & Son, being possessed of a certain estate and property 
(to wit, a stock of dry goods and other articles, together with 
divers accounts against persons to whom they had sold goods, &c), 
made an assignment of the whole of them, with intent to delay 
and hinder their creditors; and Second, That on or about the 
16th of March, 1867, being merchants and traders, they fraudu- 
lently stopped and suspended, and had not resumed payment of 
their commercial paper within a period of fourteen days. 

The petition also shows that at the time above mentioned the 
firm was insolvent ; that judgments had been taken against them, 
and the suits upon other demands against them had been com- 
menced, and were being prosecuted to judgment and execution. 

1 We are indebted for this case to The Gazette. — Eds. Am. Law Reg. 



